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Preliminary Statement 


William Steinman appeals from a judgment of the 
United States District Court for the Eastern District of 
New York (Mark A. ConstTanTINo, J.), entered December 
12. 1974, dismissing his action for declaratory and injune 
tive relief to stay a criminal prosecution against him in 
the Extraordinary Special and Trial Term of the New York 


Supreme Court, Kings County. Steinman further appeals 


from an order of said district court, entered August &, 


1974, denying his request for the convening of a three- 
judge court pursuant to Title 28, United States Code, 


Section 2281. 


Questions Presented 


1. Is a party entitled to have his action for injunction 
and declaratory judgment heard by a three-judge district 
court when he has not specifically challenged the constitu- 


tionality of a state statute in his complaint? 


9 Ts a defendant in a pending state eriminal proceed- 
ing entitled to enjoin his prosecution on the grounds of 
alleged prosecutorial misconduct when those same issues 
may be raised in his stafe trial and the state appellate 


courts? 


Statement of Facts 


The investigation, arrest and indictment 
of William Steinman* 


In the early part of 1973, members of the Office of the 
United States Attorney for the Southern District of New 
York learned from Nicholas DiStefano, a federal inform 
ant, that William Steinman, Administrative Assistant to 
the Comptroller for the State of New York, had agreed to 
receive money to illegally influence the actions of public 
agencies and officials (49).*" The United States Attorney 

* Many of the facts in this case, including the circumstances of 
the arrest and indeed the guilt or innocence of Steinman, are subject 


to dispute, and have yet to be resolved at evidentiary hearings at the 
state level. 


** Parenthetical references, unless otherwise indicated, are to ap- 
pellant’s appendi» 


began an investigation of St inman with the cooperation 


of the New York City Police Department (49). Pursuant 


to this investigation, the prosecutors eaused Virginia Mor- 
van, a federal agent, to be arrested in Kings County for 
the crime of possession of a weapon (42). Thereafter, 


from February 20, 1973, until September, 1975, DiStefano, 


working as an undercover agent, met with Steinman several 


times concerning disposition of the Morgan ease (49-90). 


In August, 1973, the United States Attorney deter- 
mined that the investigation fell within the jurisdiction 
of state law enforcement agencies, and transferred it to 
the office of appellee, Maurice i Nadjari, the Special 
State Prosecutor (50). The investigation then continued, 
partly with the use of court-ordered wiretaps (50-51). 
Finally, on September 95. 1973, Steinman was discovered 
near the Kings County Supreme Courthouse with $5,000 in 
cash in his pocket (51). According to the affidavit of Spe 
cial Assistant Attorney General Mark Federman, Steinman 
at first agreed to furnish the prosecutors with information 
on corruption within the New York City criminal justice 
system; in December, 1973. he refused to cooperate further 


(51-52). 


By an indictment filed December 18, 1973 (52), the Ex 


traordinary and Special Grand Jury for the County of 


Kings charged Steinman with the crimes of conspiracy in 
the third degree [N. Y. Penal Law {105.05 (McKinney 
1967) ], attempted bribery in the second degree [N. Y. Penal 
Law 6§110.00, 200.00 (McKinney 1967) } and grand larceny 
in the second degree [N. Y. Penal Law $155.55 (MeKinney 
1967)]. Indictment No. S.P.O. K-6/1973 (42-44). Specif- 
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ically, the indictment alleged that, after Virginia Morgan 
had been arrested, Steinman had ce ispired with others to 
receive $10,000, some of which would be paid as Lvibes to 
members of the criminal justice system and to two political 
district leaders to influence the outcome of the Morgan case 
(42). Pursuant to this conspiracy, the indictment alleged, 
Steinman engaged in a series of overt acts, in which he 
had discussed the Morgan case with an unidentified individ 
al (February 20, 1973), stated that he would contact a 
public official in the criminal iustice system, who would 
affect the Morgan case (May 21, 1973), obtained a list of 
officials in the criminal justice system in Kings County 
(May 21) and displayed such a list to another person (May 
29), spoke to a public official in the criminal justice system 
concerning the Morgan case (July 3), received $1,000 in 
cash at a restaurant (August 13), stated that he had met 
and conferred with a second public official (August 14), dis- 
cussed the Morgan ease with a third official (August 16), 
stated tu e had spoken to two political district leaders 
concerning the case (September 6), and received $5,000 im 
eash near the Kings County Supreme Courthouse (Sep- 


tember 20) (438). 


The proceedings in the Appellate Division 


By permission granted January 25, 1974, pursuant to 
section 149, subdivision 2, of the New York .'udiciary Law, 
Steinman moved in the Appellate Division of the New York 
Supreme Court, Second Department, for an order dis- 
missing the indietment in the interest of justice, dismissing 
the indictment on the ground that the Snecial Prosecutor 


had abused his statutory power and authority, disqualify- 


ing the justice of the Extraordinary Special and Trial Term 


of the Supreme Court from pr siding at his triel, super ¥ 
ceding and disqualifying the Special Prosecutor trom 
prosecuting | ase, granting discovery, and impounding 
tape recordings of mtet ented conversations (26-28). On 
the issue of prosecutorial sconduct and abuse of power, 
Stemi Hleged that the Special Prosecutor had en 
trapped hin «of a **manufactured’’? erie (29-33), 


that he had released to the press portions of the prosecu- 
tor’s brief and affidavit in the Appellate Division in appar 
ent violation of an order of that court that the papers 
before it be sealed (35-36), and that a member of the pros- 
ecutor’s staff, during oral argument, had misrepresented 
to the Appe llate Division that former Chief Judge Fup 
had sanctioned the use of ¢*mock arrests,”’ when in fact 


the judge had not done so (36-37). 


The Appellate Division granted partial discovery and 
denied the rest of the motion, citing the concurring opinion 
of Mr. Justice Suarmo in Matter of Klem vy. Murtagh, 44 
A.D. 2d 465 (2d Dept. 1974), aff'd, 34 N.Y. 2d 988 (1974), 
that questions of prosecutorial misconduct should be de- 
cided at the trial level. People v. Stemman, 44 A.D. 2d 839 
(2d Dept. 1974). Steinman has since made a motion in the 
trial court to dismiss the indictment on, for the moe. part, 
the same grounds of prosecutorial misconduct. That mo 


tion is still pending. 


The instant action for injunctive and declaratory relief 


After denial of the motion by the Appellate Division 
and referral of the matter to the trial court, Steinman 
brought in the court below a civil rights action, pursuant to 


Title 2s, United States Code, Section 1543," on essentially 


* Title 42, United States Code, Section 1983, which creates the 
cause of cucn + 4s not cited in the complaint. 
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the same grounds raised in the Appellate Division and re- 
quested declaratory judgment, a permanent injunction and 
the convening of a three-judge court to dismiss his ‘‘indict- 
ment as null and void under the Due Process Clause of the 
Fifth and Fourteenth Amendments of the Constitution”’ 
(2-9). Through a series of affidavits submitted by Stein 
man and his counsel, Steinman made allegations of entrap- 
ment, specifically that the Special Prosecutor had engaged 
in a ‘‘mock arrest’ (18-19, 99-33, 56-57, 73-78) and that the 
Special Prosecutot and the United States Attorney for th 
Southern District of New York had attempted to coerce him 
into entrapping other public officials (15-19, 58, 62-67). 
Steinman further alleged that b ween his arrest and indict- 
ment he had been denied a preliminary hearing as required 
by state law (58), that the Special Prosecutor had improp- 
erly released to the press pot tions of papers which the pros- 
ecution had submitted in the \ppellate Division (35-36, 58), 


and that Chief Special Assistant Attorney General Joseph 


A. Phillips had misre presented former Chief Judge FuLp’s 


approval of the arrest procedure both in the instant case 
in the Appellate D. vision and as amicus curiae in this Court 
in United States v. Archer, 186 F.2d 670 (2d Cir. 1973) 
(36-37, 58-60, 78-79, 80-85). Steinman also claimed that 
the Special Prosecutor had abused his authority under 
section 63 of the New York Executive Law and the Gov- 
ernor’s Executive Order Number 55, and that therefore 
those provisions were uneonstitutiona! as applied (31-32, 
55-56). Finally, he asserted that the Special Prosecutor 
and the trial judge should be disqualified pursuant to sec- 
tion 68 of the New York Executive Law and section 149 
of the New York Judiciary La’ respectively (33-85). He 


submitted that he was irreparably injured because the trial 


judge could not be impartial in light of his ‘‘official asso- 


ciation’? with the Special Prosecutor (37-38). 


The Special Prosecutor moved to dismiss the complaint 
for failure to state a claim on which relief could be granted 
(45). Ina series of affidavits submitted by Chief Special 
Assistant Attorney General Joseph A. Phillips, Special 
Assistant Attorney General Mark I. Federman and Assist- 
ant United States Attorney Rudolph W. Giuliani, the Spe- 
cial Prosecutor argued that Steinman had not been en- 
trapped (46-48, 51-52, 68-72), but that, in any event, the 
questions of prosecutorial misconduct should be resolved in 
the pending state prosecution, which had been brought in 
eood faith (53-54, 68). Mr. Phillips further stated that the 
information he had supplied to the Appellate Division on 
oral argument, to the effect that Judge Fuxp had approved 
the investigative technique in a discussion with the United 
States Attorney, was an inadvertent error and that he had 
corrected the error by submitting a letter to that court (54, 


71). 


On June 27, 1974, in an oral argument before the United 
Sates District Court for the Eastern District of New York 
(CONSTANTINO, J.), Steinman, through counsel, contended 
that a three-ju ge panel should be convened because the 
Special Prosecutor, in light of his alleged misconduct, had 
exceeded his authority under section 63 of the Wew York 
Executive Law and under the Governor’s executive order. 
Minutes of oral argument, pp. 4-6. Counsel also noted that, 
‘although it’s not in my brief,’’ section 149 of the New 
York Judiciary Law, which provides that the Governor 
may appoint a Supreme Court justice to preside at an ex- 


traordinary special and trial term, is unconstitutional be- 


cause it violates the ‘¢separation of powers provided for 
by our governmi ntal scheme.’? Id. at 12-13. y a memo- 
randum and order dated August 5, 1974, Judge CONSTAN- 
rrxvo denied thi application fora three-judge court on the 
eround that the constitutionality of the provisions cited in 
the complaint, to wel, section 63. of the New York Execu- 
tive Law and Exeeutive Order Number 55, had not been 
challenged. The court invited further briefs on the Special 
Prosecutor’s outstanding i tion to dismiss the complaint, 
to be thereafter treated as a motion for summary judg- 


ment (86-92). 


} 


Both sides submitted further memoranda of law on the 
motion. Steimman, through counsel, submitted an addi- 
tional affidavit challenging the conustitutionality of article 
VI. section 27, of the New York State Constitution and its 
implement statute, section 149 of the New York Judi 


ciary Law (94 95). He asserted that the state prosecution 


subjected him to irreparable injury because he was “with 


out financial resources’” to defend his case (96). 


By a memorandum and order dated December 6, 1974 
(97-105), and an amended memorandum and order dated 
December 10, 1974 (107), Judge ConsTANTINO eranted the 
Special Prosecutor’s motion to dismiss the complaint on 
the ground that the questions presented in the action could 
be resolved in the state procee ling. On December 12, 1974, 


judgment was entered dismissing the complaint (106). 


On appeal, Steinman argues that the district court’s 
failure to convene a three judge court and its subsequent 


dismissal of the complaint were erroneous. 


ARGUMENT 
POINT I! 


The district court’s c-der denying appellant’s ap- 
plication to convene a three-judge court was correct, 
since appellant’s complaint did not allege the unconsti- 
tutionality of a state statute; moreover, the constitu- 
tional challenges belatedly raised after the filing of 
the complaint are not substantial [answering appel- 
lant’s brief, Points II, pp. 45-62, Ill}. 


In his complaint for declaratory and injunctive relief, 
Steinman alleged that the Special State Prosecutor had 


abused his authority under Executive Order Number 90° 


(3, 7), by which, pursuant to section 63, subdivision 2, of 


the New York Executive Law, the Governor of New York 
ordered the Attorney General to supersede the district at- 
torneys in New York City and to prosecute acts of col 
ruption in the criminal justice system. Ina reply affidavit, 
counsel for Steinman argued that the state statute, au 
thorizive the Governor to order the Attorneys General to su 
persede a district attorney [N.Y. Exeeutive Law ©65(2) 
(McKinney 1972)], had been unconstitutionally apphed 
(55-56). It is clear, however, from all the papers sub 
mitted that the alleged unconstitutional application of this 
statute was founded upon prosecutorial misconduct or, in 


other words, on the ground that the Special Prosecutor had 


\ separate order was issued for each county in New York Cit 


Executive Order Number 55 applies only to New York County. ‘ 
5 The correct order im tissue here, as reflected Wi ap 
Number 58, which, while identical to Number 55,1 
s County. 9 NYCRR 1.58 Joth the order and tt 
tuthorization [N.Y. Executive Law $63(2) (Mckinney 
are reprited in the addendum to this briet 
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abused his authority under the statute. The district court 
denied the application because no statute had been chal- 


lenged (86-92). The court was correct. 


A three-judge district court may be convened only to 
determine the constitutionality of a state statute, 28 U.S.C. 
§§2281, 2284. In passing upon an application for a three- 
judge court, a district court judge must determine ‘‘ whether 
the constitutional question raised is substantial, whether 
the complaint at least formally alleges a basis for equitable 
relief, and whether the case presented otherwise comes 
within the requirements of the three-judge statute.”’ Idle- 
wild Bon Voyage Liquior Corp. v. Epstein, 370 U.S. 718, 
715 (1962). In the complaint in the instant case, no statute 


was even remotely challenged (2-9). Rather, Steinman 


claimed that the Special Prosecutor had entrapped him and 


had engaged in other acts of misconduct violative of due 


process. In regard to this claim, 


‘‘an attack on lawless exercise of authority in a par- 

ticular case is not an attack upon the constitutionality 

of a statute conferring the authority even though a 

misreading of the statute is invoked as justification.”’ 

Phillips v. United States, 312 U.S. 246, 252 (1941). 
See Ex parte Bransford, 310 U.S. 354 (1940); Galvan v. 
Levine, 490 F. 2d 1255 (2d Cir. 1973), cert. denied, 417 U.S. 
936 (1974). 


Indeed, if Steinman’s claim of misconduct were to be 
an attack upon the constitutionality of section 63 of the 
Executive Law, his position would be untenable. It would 
amount to saying that a statute is unconstitutional because 


the statute itself has been violated, an absurd proposition. 


1] 


Denial of a three-judge court was therefore proper because 
the case did not come within the requirements of the three- 


judge statute. 


Steinman, however, claimed on oral argument in the 
court below (minutes of oral argument, pp. 2-13), again, 
more explicitly, in an affidavit submitted after the denial 
of his application for a three-judge court (94-96), and once 
again on appeal, that two other state provisions are un- 
constitutional, namely, article VI. section 27, of the New 
York State Constitution and section 149, subdivision 1, of 
the New York Judiciary Law.’ Suffice it to say that this 
new question Was not contained in the complaint and was 
not properly before the court below. Cf. Abele v. Markle, 
452 F. 2d 1121 (2d Cir. 1971). Nor was any effort made 
to amend the pleadings to retlect this question. Cf. Fed. 
R. Civ. Proce. 15. While Steinman could perhaps now be 
permitted to present this issue more fully in the court be- 
low, such additional litigation would be wasteful and un- 
necessary, since this Court, on its own, may conclude that 
there is no substantial constitutional question to require 
a hearing by a three judge court. Abele v. Markle, supra 
at 1126; Astro Cmema Corp. Inc. v. Mackell, 422 F. 2d 299, 
997-98 (2d Cir. 1970) ; Green v. Board of Elections of the 
City of New York, 380 F. 29d 445 (2d Cir. 1967), cert. di 
nied. 389 U.S. 1048 (1968); see Utica Mutual Insurance 
Company V. Vincent, 375 F.2d 129, 131, n. 1 (2d Cir. 1967). 
Steinman’s elaim will thus be briefly diseussed on its 


merits. 


The claim not only lacks a substantial constitutional 


question, but is, in fact, frivolous. Steinman’s attack is 


* Reprinted in the addendum to this briet 
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directed at article VI, section 27, of the New York State 
Constitution and its implementing statute, section 149, sub- 
division 1, of the New York Judiciary Law, both of which 
provide that the Governor may, when ‘the public interest 
requires,’’ appoint one or more extraordinary special and 
trial terms of the Supreme Court and may name ‘‘the jus- 
tice who shall hcid the term’’; further, the Governor ‘*may 
terminate the assignment of the justice and may name an- 
other justice in his place to hold the term.’’ N.Y. Consvt. 
art. VI, 627 (McKinney 1969); N.Y. Judiciary Law $149 
(1) (McKinney 1968). By this procedure, the Governor, 
as he did at the same time in the other four counties of 
New York City, established the Extraordinary Special and 
Trial Term of the Supreme Court, Kings County, for the 
trial of cases brought by the Special Prosecutor, and named 
Mr. Justice Jouxn M. Murtacn to preside at the term. 
Exee, Order No. 64, 9 NYCRR 1.64. Steinman claims that 
this procedure allows the Governor to appoint and remove 
a judge at will and thus violates the separation of powers 
doctrine of the United States Constitution and the inde- 


pendence of the judiciary. He is wrong. 


To beevin with, the United States Constitution contains 
no requirement that the structure of state governments 
conform exactly to the structure of the national govern- 
ment. The federal separation of powers doctrine does not 


apply to the states: 


‘¢Whether the legislative, executive and judicial pow- 


ers of a state shall be kept altogether distinet and 
separate, or whether persons or collections of persons 
belonging to one department may, in some respects to 


some matters, exert powers which, strictly speaking, 


pertain to another department of government, is for 
the determination of the state. And its determination 
one way or the other cannot be an element in the in- 
quiry, whether the due process of law prescribed by 
the 14th Amendment has been respected by the state 
or its representatives when dealing with matters in 
volving life or liberty.’’ Dreyer vy. Illinois, 187 U.S. 71 
84 (1902) (emphasis supplied). 


’ 


Cf. United States v. Brown, 381 U.S. 487, 442-48 (1965). 
In fact, all that the Constitution requires of each state is 
a ‘*Republican Form of Government’? [U.S. Const. art. 
IV, 4], the existence of which here is demonstrated by the 
fact that the People of the State of New York themselves 
voted to adopt the very state constitutional provision un- 
der attack. See N.Y. Consr. art. XTX, ¢1 (McKinney 1969). 


Even if we read Steinman’s claim to be that the Gov- 
ernor’s power constitutes an encroachment upon the tudi 
ciary, thereby resulting in the possible denial of an im- 
partial trial, his claim is unfounded. Ile has in no way 
shown or even hinted that the Governor who appointed 
this Extraordinary Term or the many governors who in 
the past have established similar terms have done so with 
any purpose other than that preseribed by the statute, Le., 
when the public interest requires such action. Indeed, in 
rejecting the identical claim made by the defendants in 
People v. Davis, 67 Mise. 2d 14,16 (Sup. Ct., Extraordinary 


Special and Trial Term, Ontario Co. 1971), the court wrote: 


‘If we were to accept the contention of the defend 
ants that they are deprived of due process of law 
merely because there exists a possibility that someday, 


sometime a governor Hay appoint a judge to do his 


bidding in violation of law, then, we would logically 
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ave to conclude that the United States Constitution 
hich empowers the President to appoint oll members 
f the Federal Bench is similarly a violation of due 
process’? (emphasis supplied). 
Moreover, the power vested in the Governor by the New 
York Constitution is far more limited than the President’s, 
since his appointment for an extraordinary term must be 
from the already duly elected members of the Supreme 
Court bench. See N. Y. Const. art. VI, §6(« (McKinney 
1969). An extraordinary term, in turn, is ‘‘to be conducted 
in accordance with the rules of law governing all the othe 
terms of court with the exception of the designation of the 
judge.’’ Matter of Re ynolds v. Cropsey, 241 N.Y. 389, 390 
(1925). 


Further, the additional power to terminate the assign- 
ment and name another justice to hold the term is one of 
necessity, occasioned by the possibility that a presently 
assigned justice may become unable or unwilling to con 
tinue his position. The Governor has no judicial function 
or influence in the proceedings. Aside from the power to 
assign and remove the justice, the Governor ‘Shas no power 
to do more,’ and he ‘‘has not attempted to do more.’’ 
Saranac Land and Timber Co. v. Supreme Court, 220 N.Y. 
487, 492 (1917). Indeed, he has not yet even removed or 
replaced the justice originally assigned to this Extraordi 


nary Term. Ironically, the power which Steinman com 


plains of most, the power of removing a judge, has not only 


not been used by the Governor, but Steinman himself at 
tempted to have it invoked, albeit improperly, in his motion 
before the Appellate Division and, by inference, i. the dis 


trict court below (33-35). Having twice tried to use article 


AS | 
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VI, section 24 of the New York Constitution in his tavor, 


it is puzzling that he is now asserting Its invalidity. 


In this regard, it is instructive to point out that Jn r 
Murchison, 394 U.S. 133 (1955), relied upot by Stemman, 
is inapposite. There, the United States Supreme Cour! 
struck down Michigan’s ‘one-man grand jury”’ system, by 
which a judge could conduct an investigation, charge al 


individual with contempt for not cooperating with that 
investigation and then preside at the def ndant’s contempt 
trial. This procedure, said the Suprenm Court, by which 
one man wore four hats—complainant, indicter, prosecutor 
and judge—violated the basic due process right to a fait 
trial and an impartial court, since the trial judge had a 
clear vested interes: in the outcome. See Offutt v. United 
States. 348 U.S. 11 (1954). Another extreme example is 
Tumey v. State of Ohio, 273 U.S, 510 (1927), in which thi 
Supreme Court invalidated a state procedur whereby a 
trial judge would be paid for his service only if the ce fend 


ant was convicted. Again, it was found that a judg 


personal stake in the outcome violated due process of law. 
No such extremes are present 1n the provisions in question, 
by which the Governor has but a limite ninisterial duty, 


exercisable only when a dire situation requires It. 


Additionally, like Steinman’s challenge to section 69 ot 
the Executive Law, his claim is more correctly directed at 
the abuse of the Governor’s authority to assign and remove 
a justice out of venal motives rather than at the authority 
itself. For the statutory and constitutional pro isions chal 


lenged unequivocally require on their face that the Gover 


nor’s authority anust be exercised in the public interest. 
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This obligation is in turn consonant with the Governor’ 
duty and oath of office to take care that the laws be faith 
fully executed. N. Y. Const., art IV. 63 (McKinney 1969) 
An abuse of his authority over an ¢ xtruordinary tern 

be a violation of that duty and a ‘‘violation of [th 
challenged. People v. Davis, supra al 16. St 

not alleged such abuse by the Governo! And 

allegation would not be a proper subjeet for 

eourt. Phillips v. United States, supra 

above, a state statute cannot be attacked as 1 


because it has been violated. 


Another possible interpretation of Steinman’ 
that the trial justice appointed to the Extraordi 
is biased. Again, such a challeng is not to tate 
and cannot, therefore, be before a three-judge court. And, 
in any event, Steinman has not demonstrated how the judg 


is biased other than to cite the judge’s allegedly erroneous 


charges in two state cases | People v. Bell, 49 \.). 2 


(1st Dept. 1974), leave to appeal from resell ed 


granted, McGIveRN, J. (Oct..8, 1974), motion 
appeal de nied, 35 N.Y. 2d 852 (1974); Pe opl 

44 A.D.2d 800 (Ast Dept. 1974)], only one of 
tried in the Extraordinary Term |Peop! 

and neither of which has any bearing on the inst 


cution. Appellant’s brief, pp. 95-94. 


One additional claim, raised for the first time on appeal, 
that section 149, subdivision 2, of the Judictat ¢ 
is also unconstitutional, deserves but brief comment. 


that provision, the Appellate Division, in its disere 


* Reprinted in the addendum to this Drv 


EC ———E=aE—= ol 


may hear a motor addressed to an extraordinary spe 


cial and trial tern. sSteimmal reues that thi provision 
denies him equal protection of e law beeaust the \p 
pellate Division may exereise its diseretion im entertam 


ing a motion, Su h diseretion, however, 1s necessar In 
cause an appellate court ma not have the facilities to 
pass upon such a motion, especta vi 
ing is required. See N.Y. @rimn (| Procedure Law ©210.40 


(G) (MeKinney 1971) This is especially true of the motion 


hrought by Stemmman in the \ppellat Division, whieh mo 
tion involved some shar] lv disputed questions 0 fact (26 
98), See People v. Stermman, $4 A.D2d 839 (2d Dept. 


1974). Moreover, the use ol sound judicial diseretion ts 
not uncommon to either the e or federal courts, as 1 

employed in decisions on bail, sentence or I imnting rtio 
rari or leave to appeal. Further, the sam matters brought 
before an extraordimary term Oh a motion may he rats “l 
in due course on the judgment app al in the same Appellate 


Division which earlie! had deel ed to hear the motion. 


Finally, there is no showing that the Appellate Division, 
either in ste inman’s o1 other Gases, has practic at ant dious 
discrimination or unreasonable distinctions in deciding 
whether to entertain a pre-trial motion. Cf. Williams vy. 
Oklahoma City, 395 U.S. 408 (1969): Baxstrom v. Ilerol I. 
992 11S. 107 (1966) ; Griffin v. People of the State of Minors, 
951 U.S. 12 (1956). Steimman’s claim thus lacks merit and 


certainly a substantial constitutional question. 


Finally, it should perhaps be mentioned that, had the 
constitutional challenges been brought before a three-judg 


court, that panel would most likely have abstained from 


considering the state provisions, which, in their present 
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posture, huve not vel been cor strued by a state ay pel ite 


eourt. See Blowm v. De mbitz, 489 F.2d 488 (9d Ch 
1973): cf. Zwickler v. Koota, 389 U.S, 241 (1967); D 
Salvo Vv. Codd, KF. Supp. (S.D.N.Y. Lave oe 


1974) (3-judge court). The same con titutional challenge 
are pen y athe state trial court, and presum bly \ ill bn 
properly ruled upon in that forum, with a subsequent revi 

by the Appellate Division and the Court of App Is. Fun 
thermore, as demonstrated more fully in Point I, mfr 
the pending state prosecution has been brought in good 
faith without great and immediate injury to appellant. 5+ 
Younger v. Harris, 401 U.S. 37 (1971). Samuels v. Mackell, 
101 U.S. 66 (1971). Declaratory end injunctive relief could 
therefore have been correctly denied by a thre judge court, 


if convened. Abele v. Markle, supra." 


Accordingly, Steinman’: constitutional challenges either 
failed to involve the validity of a state statute or lacked a 
substantial constitutional question. In either ease, th 


court below properly chose not to convene a three judge 


court, 

* Steinman’s declaratory judgment action in state hal 
ing, inter alia, the constitutionality of art le VI, seetion 27, of 
New York Constitution and section 149 of the York Judi« 


Law was dismissed on similar grounds. See note, p. 23, uifra 


POINT II 


The district court properly dismissed the complaint 
because appellant’s claims could be raised in a pending 
state prosecution and appellant made no showing of 
great and immediate injury [answering appellant’s 


brief, Points I, Il, pp. 40-45, IV]. 


Steinman brought an action the district court for 
declaratory and imjunetiv ef to stuv i! tite mini 
proceeding on the grounds Oo. prosecuto " duct, to 
wit, entrapment, failure to provide Stemman a | LEA's 
hearing, releasing to the press court papel 1 nparent 
violation of a state court order, and misleading the \} rel 
late Division on what former Chief Judge ao aid con 
cerning the prosecution’s Investigative techt Q) 
During the course of the procecding, Stemman tangent ally 
challenged the cor titutionality of sever | ite Provisions. 


N.Y. Const. art. VI, (27 (MeKinney 1969); NX.) Judician 
Law °149(1) (MeKinney 1968); N.Y. Exeentive Law (63 
(McKinney 1972); Exeeutive Order No. 58, 9 NYCRR 
1.58. After denying an initial application for the con 
vening of a three-judge court (se Point 1, } ) and 
receiving affidavits and memoranda of law s yatted by 


both parties,* the district court held that Steinman had not 


demon trated the irreparabl nsyurvy necess arv to allow fed 
eral in ention in a pending state prosecution and dis 
* Init nof D r ¢ + e ciistrict tvra 
Special 11 ect t 
so iv ( r t ] (if 
s Fed. R. ¢ P. 12¢(b)¢¢ H the ed 
pap hinitted by bot! rt | ted t | 
treat | ] Prosecutor t 
y (92), the rt | ed , | 


missed the complaint (97-105). Steinman 
court erred in its decision. An analysis of 
scribed for federal intervention in light of the claims 


vanced below reveals that the dismissal was entirely proper. 


It is now well established that, with few exceptions, 
a federal court, as a matter of comity, should dismiss 
an action for declaratory and injunctive relief when the 
claims submitted may be raised in a pending 
inal prosecution. Younger v. Harris, 401 U.S. 37 (1971); 
Samuels vo Mackell, 401 S. 66 (1971); Boyle v. Landry, 
401 U.S. 77 (1971); Perez v. Ledesma, 401 U.S. 87 (1971); 
Dyson v. Stein, 401 U.S. 200 (1971); Byrne v. Karalevris 


401 U.S. 216 (1971); Gaion Bar and Grill v. Kelly, 


FY. 2d (29d Cir. Dee. 5, 1974); cf. Allee v. Medrano 
116 U.S. 802 (1974); Steffel v. Thompson, 415 U.S. 402 


(1974): Salem Inn v. Frank, 501 F. 2d 18 (2d ir. 1974). 
This rule applies no matter whether the underlying basis 
for the claim is the unconstitutionality of a state statute 
or the misconduct of state officials. See Stefanelli 

Minard, 342 U.S. 117 (1951); Reilly v. De yle, 483 F. 2d 
125. 128: (2 ir. 1973): Inmates of Attica Correctional 
Facility v. Rockefeller, 453 F. 2d 12, 22 (2d Cir. 1971); 
Lewis v. Kuaqler, 446 F. 2d 1343, 1548 (3d Cir. 1971). When 
a state prosecution is pending, federal intervention Is only 
allowed when th» plaintiff has shown that he faces great 
and immediate injury [Yeunger v. Harris, supra at 46], or 
that the prosecution has been brought in bad faith or merely 
to harass the plaintiff [7d. at 49], or that other ‘‘extraord 
nary circumstances’? exist which require intervention. Id. 
at 53-54. It is clear from the papers ubmitted below that 
Steinman demonstrated none of the tions to the bar 


against enjoining a pending state prosecution, 


21 
The ‘traditional prerequisite to obtaining an injunc- 


tion’? is a showing of irreparable injury which is ‘*both 


ereat and immediate.”? Younger v. Harris, supra at 46; 


971 U.S. 240, 943-44 (1926). One aspect 


lack of an adequate remedy in the 


Tenner T; rOUA in, 
i Boyh 


of such injury is th 
~ by which the federal plaintiff may assert 


=tate proceeding 
Younger Vv. Harris, supra at 48-50. While Stein 


his claim. 
nt and elsewhere that he had ‘‘no 


man stated mm his complaint i 


adequate rem dy to redress th deprivation of his constitu- 


tional rights, or to prevent the irreparable injury to him”’ 


(8). he did no more than submit ‘ta few highly conclusory 


allegations,’ hardly sufficient to support his action. Reilly 


The fact remains that most of the 


v. Doyle, supra at 127, 


same claims he submitted in the district court have been in- 


eluded in an omnibus motion to dismiss the indictment on 


‘| erounds and in the interest of justice. See 
210.20 (McKinney 1971). 


jurisdiction 
X.Y. Criminal Procedure Law 


That motion is now pending in the state trial court pursuant 


to the directive of the Appellate Division. See People v. 
14 \.D.2Qd 839 (2d Dept. 1974). In turn, if is 


Stemnian, 


‘gonerally to be assumed that state courts and prosecutors 


will observe constitutional limitations’’ and that the ‘‘mere 


ibility of erroneous il itial application of constitutional 


possi 


ctandards will usually not amount to the irreparable injury 


necessary to justify a disruption of orderly state proceed- 


"he Dombrou ski v. Pfister, 380 U.S. 479, 484 85 (1965): 
997.) U.S. 611, 621 (1968). Here, 


nou 
eee Cameron V. Johnson. 


the state trial court will presumably rule correctly on the 


questions of law and will hold, if necessary, an evidentiary 


hearing to di termine faetual issues relevant to those por 
tions of the motion coneerning prosecutorial misconduct. 
See N.Y. Criminal Procedure Law 


1971). 


910.45(6) (McKinney 
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+) man’s claim, advanced in the complaint (37-39) and 


peal (appellant’s brief, pp. 52-54), that the judge is 


biased because he has been designated to sit al 


Term by app intment of the Governor, 
committed alleged errors in other un- 
cewise conclusory and meritless. As 
explained in Point I, supra, there is no showing of predis 
position against Steinman or an inherent interest in the 
outcome ‘the ease. See United States v. Tropiano, 418 
i. 2d 1069, 1077 (2d Cir. 1969), cert denied, 397 U.S. 1021 


(1970): cf. In re Murchison, 394 U.S. 133 (1959). 


Moreover, Steinman’s allegation of prosecutorial mis- 
conduct as it relates to the affirmative defense of entrap 
ment will be presented to and decided by the trial jury in 
its determination of Steinman’s guilt or innocence. Nu 
Penal Law °40.05 (McKinney 1967). Further, all those 
issues raised in the trial court, including that of the judge’s 

ved bias, may be subject to full review by judgment 
appeal in the Appellate Division and again in the Court of 
Appeals, by post-conviction remedy [see N. Y. Criminal 
Procedure Law £440.10 (MeKinney 1971) |, by certiorari in 
the United States Supreme Court, and by habeas corpus 
and additional appeal in the federal courts. O'Shea v. Lit 
tleton, 414 U.S. 488 (1974); Watson v. Buck, 313 U.S. 387, 
401 (1941): Canal Theatres, Inc. v. Murphy, 4173 F. 2d 4, 6 
(9d Cir. 1973): Leslie v. Matzkin, 450 F. 2d 310 (2d Cir. 
1971), cert. denied, 406 U.S. 932 (1972). In short, the 
‘nending state prosecution at least provides him with a 
conerete way of resolving doubts about his constitutional 
rights * * *.2’ Thoms v. Heffernan, 473 F. 9d 478, 483 (2d 


Cir. 1973). 


Ww 


and im- 


A federal plaintiff conld also demonstrate gr at 


mediate injury by showing that prosecutorial misconduct 


uing and thus may not be subject to at 
unrelated to the misconduct. see, 


tack in a pending case Uu 


€.4., Don hrowsl v. Prster, supra (police continued to 
though vital evidence Was 01 


of Attiea Cor 


threaten prosecution, ever 


dered suppressed by a state court) ; Inmates 


rectional Facility v. Rocke feller. supra (injunctions only 
allowed against Co) tinuing brutality im state prison). In 


the instant case, Steinman alleged no continuing miscon 
duct. All the alleged miseonduet has already occurred and 
hallenge in the state prosecution, Again, 10 


Is subject to ¢l 


irreparable injury is indicated. 


Finally, Steinman stated through counsel in a reply aff 


davit that he would face great difficulty paying the ‘hug 


expenses and legal fees involved’? in defending his cast 
and ‘‘in the taki 


eeution and his action for declaratory judgment in the stat 


court*® (96). It has been firmly established, however, tha 


the ‘‘cost, anxt tv, and inconvenience of having to defen 


ame 


king of any appeals” from the pending pros- 


{ 


in e penden ‘ federal action below, Stemman 
{ tior ecl \ ent in the New York 
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ingle criminal prosecution” does not amount to 


rrepal ible jus Younger V. llarris, supra at 46; see 
Dougla ity of Jeannette, 319 U.S. 157. 164 (1948) ; Wat 
mv. Buck, supra at 400. Steinman’s claim was thus mean- 
nal S 
The second ground fo1 federal intervention is a showing 
that the state prosecution has been hrought in bad faith or 


to harass the party cecking relief. Younger s Ilarris, Supra 


specifically on appeal than 


at 49. Stemman urges, more 

in the court helow, that the instant prosecution has been 
brought in bad faith, and, in this respect, he points to his 
allewatior OL prosece itorial misconduct. Bad faith or ha” 
assment Mrosecutlols, however, have been specifically de 
fined as those bro eht ‘‘without hope of obtaining a valid 
conviction’? | Perez V. Ledesma, supra al 85) or with ‘*no 
1rite niion OF pn ! the charges sh 5 | nowmMeg that ithe 
defendant | did not violate the [eriminal] statute. Cam 
ero Johnson, mpra at 619-20. In other words, the 
prosee on must be chown to have a ‘*sham case.”’ Citizens 


for a Better En jironment, Inc. Vv. Vassau County, 455 KF. 2d 
1353, 1360 (2a Cir, 1975). Kxample s of such cases include 
which the pole threatened prosecution with evi 
that iad alread heen Suppressed Dombrowski V; 
Pfister, supp r}o or in whieh a prosecutor vainly sought a 


defendant’s testimony ih a tri 


where he had been aceq {tec ot cor piracy. Shaw ve Cray 
rison, 404 K. 2d ils th Cir. 1972), cert, dented, 109 ULS 
1024 (1972). No neh showing has heen made of the 
instant state prose ition, Where it Is undisputed that the 


sets alleged im the indietment would, if proved, constitute 


conspiracy, att ampted bribery and grand lareeny. 


10 point out that the tactics a legedly 


the United States 


It is necessary 


used by the prosecution here, specifically 


Attorney before the cuse Was transferred to the Special 


State Prosecutor tor lack of federal jurisdiction te., th 


employment of a fictitious indictment to investigate corrup 


has been question din 


tion in the criminal justice system 


other cases. But, while not the case here, even a prosecu- 


tion brought upon a cleat constitutional infirm \ does not 


constitute bad faith. See Douglas v. City of Jeannette, 
Was 


supra (no bad faith even though the prosecution 


brought under a statute found unconstitutional by the 


United States Supreme Court). The state court is still 


assunied to ‘‘observe eoustitutional lintitations.’’ Dom 


browskt v. Pfister, supra at $84-S5. 


Moreover, unlike the situation in Douglas v. Cully 


Jeannette, supra, the constitutional propriety ol pro 


priety of the prosecutorial tactics used here has not been 


firmly established. Thus, in its discussion on entrapment in 


United States v. Archer, 486 F. 2d 670 (2d Cir. 1973), this 


Court, while reversing the conviction on other ground 


strongly criticized, in dictum, the intrusion of Uniti 


Government agents into the ‘‘sanctity of the state judicial 


and police processes” lid. at 6774, especially when such in 


‘prion to the discovery of any eriminal ae 


tivity on the part of the defendants.”’ Id. at 675. The 


trusion began 


Arches case, however, left open the question of whether 


such investigative techniques of federal agents would con 
stitute a defense of entrapment in federal trials [seo Uiwite (l 


States v. Russell, 411 t).S. 493: (1973); Sherman v. United 


Viates, 2Si 


States, 356 U.S. 369 (1998); Sorrells v. United 


U.S. 485 (1982)] and certainly never discussed whether 


these tactics were ‘'so outrageous that due process prin 


cipics would al itely bar?’ a prosecution in state court, 
united 't1tes vy. Pusse SUPT 4% 31: cf. Rochin v. Cali 
fornia, 342 US l - rited ale . Tose mino, 900 
Archer, accord- 

tant Attorney General 


-rosecutor’s 


the Special | 
motion to dismiss tl ynplaint, the United States Attor- 
ney %s ( Iffice, before vewinninls inve fivation, h id received 
information from a reliable informant that Steimman ‘had 
agreed to receive mone; legally and improperly influ 
ence the actions of gov nment agencies and public ot- 
ficials’’ (49). The fact of the receipt of this information 
was not disputed by Steinman and will presumably be ex- 
plored in mors de t the state trial level. The ensuing 


tactics were thereupon employe n the investigation of 


specific acts by a specific individual. 


Further, not only igative methods in- 


volved not received full discussion in this Court, but they 
have been explored only in a limited fashion 

courts. Thus, when the Archer case was transferred to the 
Special State Proseeutor’s Office, the Appellate Division 
held that the same question of prosecutorial misconduet 
should first be resolved at the trial level. Matter of Klein 
v. Murtagh, 44 A.D. 2d 465, 473-74 (2d Dept. 1974) (Sua- 
prro, J., coneurring), aff ’"d, 34 N.Y. 2d 988 (1974). That 
court ruled similarly in the instant case. People v. Stem 
man, Supra In another CUse, the \ppe llate Division, while 
upholding the indictment, condemned in broad dictum th 
Special Prosecutor’s us f similar tactics and suggested 
that he not use them again in future investigations. Vatter 
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of Nigrone v. Murtagh, 46 . , 2d 343, 349-50 (2d Dept. 


As evidenced by that court’s deci 
supra, the apparent ‘*injune 


1 
where 


+ 


applicable in the instant case, 
been completed, \Mioreover, 


sion is presently pending in the 


methods will 


ore the 


een held to prohibit Steinman’ 
= further adjudication in 


nd for dismissal and a 


le ell 


that the prosecution has he 


taining a valid conviction 


Lede sma, Supra 


The last « xception to the bar to federal } 


supra at ok 


defined in Younger v. Harris, 


ordinary circumstances,” an example 


given in a quotation from W 


ot course cones iv: 
and paten ly 

hibitions 
in Whatever manner and 


might be made to apply it.”’ 


As demonstrated im Point I, supra, Steinman never chal 
lenged coustitutionality of a statut in his complaint 
and, even if he did so later 1 ne, those 
now enumerated hardly amount to a const tutional infirmity 


so blatant in ‘‘every cl 
to warrant federal intery 
any other impropr! 


in the due course of th 


The Third Cireui 


employed by 


ist federal in 
tervention. Helfant, a ipal court judge, 
was indicted for consp ing im 
the compounding of a crime, and false swearing before a 
erand jury. Ielfant v. Kugler, supra at 1202. Imanediately 
prior to his appearance before the vrand jury, he was taken 
before the justice ‘the New Jersey Supreme Court, the 


state’s stioned him concerning his 


possible invocation F ‘ifth Amendment and matters 
under investigation by the grand jury. In his complaint for 
Injunction and dec irator’ relief in fe deral court, Helfant 
alleged that his Supreme Court appearance had so confuse d 
and b red him that his subsequent grand jury te 


Id. at 1190-91. The Third Circuit for 


Court’s involvement in the ¢: 


7 
ind 


factual determination of coercion. This 


under Ni W Jerseys law, all eourt assign 


ts. ineluding those in the Superior Court and the Appel 


late Division, are n ack by the Supreme ¢ ‘ourt, sitting in its 


administrative capacity ( onsequently, 


factual determination of 


iLL? que tiol within the 


} 
maby re 


to which 


w Jersey Supreme ¢ 


Although no bad faith was alleges 


itv, over a orous dissent, he 
+ 4 . + Ls " + 
the justices of the highest cout 


ris rice 


at 1157. 


questions of facet and law. 
eatious against the 
soever against the appellat courts 
the Third Cireuit closely circumscribes 
relief available. The court ordered o1 
fact-finding’ proceeding, in Whi 
be “limited to a determination 
mony before the state 
the product of a free and uncons 

the ‘Sunusual circumstances 
Vackell, supra at 73," would ** 
setting forth its conclusions.”’ 
1198. With this issue having been rv 


federal tribunal, the ‘‘state will 
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ceed with the state prosecution,” and the New Jersey Su 
preme Court, on appeal, ‘will not be placed in an unt nable 
situation of being a court of review as to finding 

in which they are allegedly participants.” 1d 
Steinman, on the other hand, has not shown how ev 

a limited intervention would help his case or do any 
other than unnecessarily disrupt the state proce ding 
deed, as evidence of Steinman’s misplaced rel 

fant. the Third Circuit took care to note U 

tive facts [of this case | are limited to the State 
Jersey,’’? where the Supreme Court has both admunt 
and appellate powers, and that ‘‘any precedential 


our holding is miniseule.’’ 7d. at 1198. 


Finally, it should he noted that the constitutional né 
of Steinman’s claims is questionable and may i 
‘‘nonexistent,’’ thereby depriving him of any ground for 


a civil rights complaint. See Bailey v. Patterson, 069 U.S. 


31, 33 (1962). Thus, the investigative techniques all gedly 


used may well involve only the ‘nonconstitutional’’ d 

of entrapment. United States vy. Russell, supra at 

see N.Y. Penal Law 640.05 (McKinney 1967). 

if the defense here is a due process claim, the court below 
col rectly perceived that United States v. Are her, supra, Was 
‘not decided in the context presented here, 

federal court is asked to interfere with a 

prosecution. Plaintiff has a forum where he can assert 
these due process violations’* (104) Steinman’s further 
allegation that he was not, before indietment, afforded a 
prompt arraignment or preliminary hearing concerns a Vio 
lation, if any, of state, not constitutional, law. ee N.Y. 
Criminal Procedu: Law 140.20, 180.60, 180.70 (MekKin 


ney 1971) ; cf. Mallory v. United States, 304 U.S. 449 (1957); 


McNabb v. United States, 318 U.S. dee 1942 ee 
Crim. ~ O,. ade Moreover, such tate rignt attach o 
upon an arrest; by Steinman’s OWn sWOrlt | \ , ot 


to indictment he was never arr ted beca 


booked nor fingerprinted (64-65). Whatever 1 eu 

of his statements that he was held **incommunicace 

was never asserted that, during the three mont! for 
indictment \ hen the prosecution sought h oo rit 
investigating corruption, he was imeare rated lo 
physically prevented from seeing an alrorne, Gr. ¢ 

v. Pugh, U.S. (Feb. 18, 1975); Coleman v. 4 
bama, 399 U.S. 1 (1970) Rather, it appears that h { 
ment Was delayed for a determination oO viethel e wo \ 
heecome an informant; throughout that time be remain 
at liberty, as he does now. Additionally, it is pi ing to 
consider what federal rights ar involved in an apparel 


violation of a state court order to seal court papers © 
an obvious misunderstanding over What th ormer Ciel 
Judge said to whom. Steinman has fallen tar short of mat 


‘in an unconstitutlo 


cating an enforcement of law 
ner” or ‘‘diseriminatory treatment’? 1 juired to 1 ) 


federal jurisdiction. Re illy Vv. Doyli supra at 124 


In sum, Steinman failed to make the requisite showin, 
of great and immediate irreparable injury, bad faith has 
assment or other extraordinary circumstances Inandated to 
lift the bar to federal intervention. Necessary as It wa 
to ‘‘guard against attempts to avoid state judgmet by 
inveighing for federal protection alter i itiation ob the 
state criminal prosecution”’ [Salem Jun ve. Prank, supra at 


the district court’s dismil sal ol hie compiaimmt wa 


9 
Oo] 


proper, 


Conclusion 


The judgment should be affirmed. 


Respectfully submitted, 


Mavunice H. Napsart 
De puty Attorney General 
Special S? Prosecutor 


Bennetr L. GersHMAN 
Barry M. Fauuick 
ALLEN G. SWAN 
Special Assistant Attorneys General 
Of Counsel 


March, 1975 
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ADDENDUM 
STATUTES INVOLVED 


N. Y. Constitution art. VI, §27 (McKinney 1969) 


[Extraordinary terms of the supreme court] 


The governor may, when in his opinion the public in 
terest requires, appoint extraordinary terms of the supreme 
court. He shall designate the time and place of holding th 
term and the justice who shall hold the term, The governot 
may terminate the assignment of the justice and may name 
another justice in his place to hold the term. 


* . * 


N. Y. Judiciary Law §149 (McKinney 1968) 


Governor may appoint extraordinary terms and name 

justices to hold them 

1. The governor may, when, in his opinion the public 
interest requires, appoint one or more extraordinary spe 
cial or trial terms of the supreme court. He must designate 
the time and place of holding the same, and name the jus 
tice who shall hold or preside at such term, and he ..ust 
give notice of the appointment in such manner as, in his 
judgment, the public interest requires. The governor may 
terminate the assignment of the justice named by him to 
hold a term appointed pursuant to this section, and may 
name another justice in his place to hold the same term 
In such event, the grand jury drawn to attend such term 
shall continue to serve thereat until discharged in the man 
ner preseribed by law, A justice named to preside at an 


extraordinary term appointed under this section shall have 


power to order the draw 

in place of or in addition to the gra d jury 

for such term. Such other grand jury or gr 

he summoned in the manner prescribed for grand ] 
nd shall be subject to all the provision 

applicable to a erand jury summoned pursuan 

five hundred thirty-one, six hundred nine and 


eighty-four of this chapter. 


9 <A motion involving a m: pending 


extraordinary special or trial term shall 

able at such term, exeept that, in the exer ise 

a justice of the appellate division of the 

the department in which such extraordinary 

term is being hel may grant permis uch Motor 


to be heard at a term of such appellate cli 


N. Y. Executive Law §63 (McKinney 1972) 


(reprinted in relevant part) 


General duties 


The attorney-general shall: 


2, Whenever required by ‘governor, attend in per 


son, or by one of his deputies, any term of the 
court or appear before the grand jury thereof fon 


pose of managing and conducting in such court or bet 


such jury criminal actions or proceedings o1 


cified in such requirement; in which case the 
eral or his deputy so attending shall exerciss 


and perform all the duties in respect of suc 


proceedings, Which the district attorney would otherwise 
be authorized or require d to exereise oO! perform ; ana in 
any of such actions or proceedings the district attorney 
shall only exereise su nowers and perform such duties 
sare ed of him by the attorney eeneral or the deputy 
attorney eeneral so attending. In all s ich Gases all ex- 
pense eure Hy ! oO enel including the s 
lary or other cor mi of all depu employed shall 
be a county charg 

8 Whenever in his judgment the public interest re 

res it, the attor veneral may, W th the approval of the 
rovernor, al hen directed oY the governor, hall, inquire 
into matte concerning the publie peace, publie safety and 
publie just : For this purpose, the remainder of the 
ephsection describes the Attorneys General’s powers and 
duties to appoint deputies, subpoena witnesses and report 


tO the (Governo! | 


Executive Order No. 58, 9 NYCRR 1.58 


[Placing requirement on Attorney General in 
relation to certain crimes committed by 
public servants in the County of Kings.] 


To: Tue Hoxoraste Lovts J. LerKOWwITZ 


\rroRNEY GENERAL OF THE STATE OF New York 


I. Pursuant to article TV seetion three of the Constitu 


tion of the State of New York, the provisions of subdivision 


two of section 63 of the Executive Law and the statutes and 
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law in such ease made and provided, and 
recommendation of the Commission to Investigate Allega 
tions of Police Corruption in the City of New York, [ here 
by require that you, the Attorney General of this State, 
attend in person, or by one or more of youl assistants o1 


deputies, an Exi. vordinary Special and Trial Term of the 


Supreme Court to be appointed by me to be held in nd 


for the county of Kings at the County Court House and 
anv other term or terms of the Supreme Co n and for 
the County of Kings, and that you, in 


fore the g 


assistants or deputies, appear b 
for said extraordinary term of said co 
grand jury or grand juries which shall be 
shall have heretofore been drawn for any 
terms of said court, for the purpose of managing al d cor 
ducting in said court and before said grand jury and said 
other grand juries any and all proceedings, examinations 
and inquiries and any and all criminal actions and proceed 
ings which may be had or taken by or betore 
jury and grand juries concerning or rela 
(a) any and all corrupt act 

public servant or former pub 

heretofore or hereafter in the (‘out 

Jation of any provision of State or 

ing out of, relating to or in any way © 

the enforcement of law or administration of eriminal 

justice in the City of New York; 


(b) any and all acts and omissio1 
and omissions hy any pr rson occeurrils 
hereafter in the County of Kings in 
provision of State or local law ds sarisinge out ot! 
relating to or in any was eonnected with corrupt acts 


or omissions by a public servant or former public 


servant arising out of, 
nected with the enforcement ot 


of criminal justice in the ¢ 


(ec) any and all acts and om 
and omissions occurring heret 
obstruct, hinder or interfere w 
cution, trial or judgment pursui 


this requirement; 


and that yo nduet, manage, pro 


prope! actions and 


proceeding 
mav come before said court ana that 


prosecute and handle all trials at 


of court or at any term of said cou 


indictments which may be_found and 
pl 


be tried, pursuant to or in connection 

and in the event of any appeal or appeals | 
ings connected therewith, t 

and handle the same; and that in 

ants or deputies you, as of 

in the place and siead of the District 

ty of Kings exercise al e powers 
duties conferred upon you by the stat 
ease made and provided and this req 
under: and that in such proceedings and 
trict Attorney of the County ol Kings 
such powers and perform such duties 


him by you or your assistants or ct | 


Il. Pursuant to subdivision & of 
utive Law, I also find it to be in the pu 
that vou inquire 

, qui 
publhie safety 


which are within the scope of 


pecified 


requirement. 


requirement th 


human heing, 
vate corporation, a 


a partnersh a government 


instrumentality. 


ant’? means (a) y public otheer 


subd <LORl 


re | 
wcith 


lnstrume! 


x 1 
otheer o1 emploves rr you 


nerson who has heen elected or 


wecome a publie servant. 
but 1s 


{ 


ft nets and omissions’’ includes, 


alleged act by a public servant 


office but constituting an unauthor 
his official funetions ; 
or alleged fat > by a publie 


herform a duty whieh is imposed upon 


or local law or administrative rule or 


irly inherent in the nature of his 


or omissions or alleged acts 


a violation of the follow 
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(iii) Sections 195.00 (Official Misconduct) and 


195.05 (Obstructing governmental administration) 


(iv) Article 200 (Bribery involving public 
servants and related offenses) 

(v) Articel 210 (Perjury and related offenses) 

(vi) Article 215 (Other offenses relating to 
judicial and other proceedings ) ; 

(4) any and all acts or omissions or alleged acts 
or omissions constituting a violation of Penal Law 
articles 100 (Criminal Solicitation), 105 (Conspir- 
acy), 110 (Attempt), and 115 (Criminal Facilita 
tion) with respect to offenses defined in paragraph 
(3) 


(5) any and all other offenses that may be prop 
erly joined with offenses defined in paragraphs (3) 


and (4); 


IV. This requirement shall not apply to the manage 
ment and conduct of the prosecution of any indictment filed 


in said court on or before the date of this requirement. 


Signed: Nelson A. Rockefeller 


Dated: September 19, 1972 


Service of - sopies of this 
within FA nL _.__!8 hereby 
admittgd this, vias __ day of 
Ode loZS7 /. 


Signed 


Attornay for_/_° 


/j 
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